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246 COLUMBIA LAW REVIEW. 

Quantum of Proof in Civil Actions Involving Criminal Issues. — 
The rule of criminal law that the prosecution must prove its case 
beyond a reasonable doubt was probably evolved in the early nineteenth 
century during a wave of judicial reaction from the cruel punish- 
ments inflicted upon felons under the criminal laws in England and 
the United States. 1 Although originated in favorem vitae, this rule 
has been gradually extended until it has become the measure of proof in 
all criminal actions. 2 In civil cases, however, there was no reason for 
demanding such conclusive proof, so a mere preponderance of evi- 
dence has been held sufficient to support the burden of persuasion. 3 
While the former principle of proof is clearly applicable only to 
criminal prosecutions, a failure to distinguish between the form of the 
proceeding and the nature of the issue involved has sometimes led courts 
to require proof beyond a reasonable doubt in civil suits in which the 
evidence offered by either party would support a criminal charge. 4 
In this class of cases, however, it is generally recognized by modern 
decisions that a preponderance of evidence is adequate.* For ex- 
ample, in an action for libel where the plaintiff alleges that the de- 
fendant has falsely charged him with the commission of a crime if the 
defence is the truth of the charge, the defendant is not bound to 
establish it beyond a reasonable doubt. 

The more difficult question of determining the requisite measure 
of proof in contempt proceedings, which present many of the aspects 
of both criminal and civil causes, has led to a great diversity of 
judicial opinion. The federal courts do not clearly differentiate 
between civil and criminal contempts in the matter of proof and in- 
timate that in each proceeding proof beyond a reasonable doubt is 
required. 7 The majority of the state courts, however, are inclined to 

'io American Law Rev. 642, 651; 4 Columbia Law Rev. 336; Ellis v. 
Buzzell (1872) 60 Me. 209. Some authorities regard the presumption of 
innocence as the basis for this rule. 1 Wharton, Criminal Evidence, 
(10th ed.) § 1. 

'People v. Potter (1891) 89 Mich. 353; 2 Bishop, New Criminal Pro- 
cedure § 1093. The prosecution should be required to prove only the 
entire issue, and not each detail, beyond a reasonable doubt. 2 Chamber- 
layne, Evidence § 996d; Delahoyde v. People (1902) 212 111. 554, 564; 
Dunn v. State (1906) 166 Ind. 694; but see State v. Young (1900) 9 N. 
Dak. 165; State v. Cohen (1899) 108 la. 208. A preponderance of evi- 
dence is enough to establish the venue. 13 Columbia Law Rev. 644. 

'Kurz v. Doerr (1904) 180 N. Y. 88; Blackmore v. Ellis (1504) 70 
N. J. L- 264. In proof of fraud, of the contents of a lost will, of an 
agreement to bequeath, or of mutual mistake sufficient to justify a refor- 
mation, the plaintiff must usually adduce clear and convincing evidence. 
Bowe v. Gage (1906) 127 Wis. 245, 250; 3 & 4 Wigmore, Evidence 
§§ 2106, 2498. 

'Louisville & N. R. R. v. Commonwealth (1902) 112 Ky. 63s, 644; 
White v. Comstock (1834) 6 Vt. 405; see In re Evans & Rogers (1900) 
22 Utah 366, 387; cf. Willmitt v. Harmer (1839) 8 C. & P. 695. 

°2 Chamberlayne, Evidence § 997; 4 Wigmore, Evidence § 2497; 
Campbell v. Burns (1900) 94 Me. 127, 136. 

°3 Encyc, Evidence 470; see note to Gompers v. Buck Stove & Range 
Co. (U. S. 1911) 34 L. R. A. [n. s.] 874- 

'Bullock Elec. & Mfg. Co. v. Westinghouse Elec. & Mfg. Co. (C. C. A. 
1904,) 129 Fed. 105; see Hammond Lumber Co. v. Sailors' Union of the 
Pacific (C. C. 1909) 167 Fed. 809; but see Anargyos v. Anargyos & Co. 
(C. C. 1911) 191 Fed. 208. 
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recognize the distinction in the nature of the proceeding and to de- 
mand different degrees of proof. If a court is endeavoring to punish 
an affront to its dignity the proceeding is criminal, the rule of proof 
prevalent in criminal prosecutions is generally applied, except, of 
course, that an act of misconduct committed in the presence of the 
court is summarily punished. If a party to a suit is employing con- 
tempt proceedings to secure greater effectiveness of a private remedy 
the action is civil and the appropriate measure of proof obtains. 8 
This distinction can be supported only upon the ground that the 
severity of the punishment for criminal contempt is a justification 
for surrounding the defendant with every safeguard. Upon strict 
principle, however, even in this class of cases, since all contempts 
are in fact special proceedings triable without a jury, and since the 
form of the action should be controlling, no more proof than a pre- 
ponderance of evidence should be necessary. 9 

Similarly in an action to recover a penalty since the statutes usu- 
ally authorize a suit in debt, proof by a preponderance of evidence 
should be sufficient. Indeed, where the act upon which the penalty 
is based, is not a crime, it is unanimously so held. 10 And, by the 
weight of authority, the same result is reached if the act is a crime, 
but the action is in form civil to recover the penalty, upon the 
analogy of the ordinary civil cases, incidentally involving criminal 
issues. 11 Consequently, in the recent case of United States v. Began 
(1914) 34 Sup. Ct. Eep. 213, in which an action of debt was brought 
to recover a penalty under the Alien Immigration Act for the importa- 
tion of labor under contract, which was also made a misdemeanor by 
the statute, the Supreme Court decided that a preponderance of evidence 
would be sufficient to sustain a judgment for the Government. But 
heretofore, the federal courts have rather emphasized the criminal 
aspect of the action for a penalty by not compelling the accused to 
testify, 12 and by applying the principle of double jeopardy in such 
suits. Therefore, the conclusion in the Began case, sound upon 
principle, and in accord with the tendency of the state courts to regard 
these actions as civil for all purposes, appears to have been reached 
upon considerations of policy which would restrict the stringent rule 
of proof beyond a reasonable doubt to the field of criminal actions. 

"Costilla Land & Inv. Co. v. Allen (1910) is N. Mex. 528; Drakeford 
v. Adams (1896) 98 Ga. 722; see Rapahe, Contempt § 126. 

•See the broad language in the opinion in, In re McCormick (1909) 
117 N. Y. Supp. 70, affirmed (1909) 196 N. Y. 571; People, ex rel Negus v. 
Dwyer (1882) 90 N. Y. 402. 

"Norfork & Western Ry. v. United States (C. C. A. 1911) 191 Fed. 
302, 308; United States v. Chicago, R. I. & Pac. Ry. (D. C. 1908) 173 
Fed. 684. 

"Louisville & N. R R v. Hill (1897) 115 Ala. 334; People v. Briggs 
(1889) 114 N. Y. 56; Sparta v. Lewis (1892) 91 Tenn. 370; Oceanic 
Navigation Co. v. Stranahan (1909) 214 U. S. 320, 336; United States v. 
Southern Pacific Co. (D. C. 1908) 162 Fed. 412, contra, Louisville & N. 
R. R. v. Commonwealth, supra. In Illinois the courts have adopted a 
middle view requiring more than a preponderance but less than proof 
beyond a reasonable doubt. Atchison, T. & S. F. Ry. v. People (1907) 
227 111. 270. 

"13 Columbia Law Rev. 529; 14 ibid. 79. 



